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WHAT YOU NEED TO KNOW ABOUT 

INTELLECTUAL 
PROPERTY

THE NUANCES OF 
INTELLECTUAL PROPERTY 
ARE COMPLEX AND EVER-

CHANGING, BUT THERE 
ARE SOME BASICS FOR 

HANDLING ORIGINAL WORK 
THAT EVERY CREATIVE 

PERSON OUGHT TO KNOW. 
READ ON FOR EXPERT 

ADVICE TO PLAY IT SAFE 
WITH YOUR IP AND OTHERS’.

GETTING STARTED
Copyright protections give authors and 
artists control over how their work is 
used. While you cannot attain a 
copyright for ideas, titles, and concepts, 
you can for any specific creative 
expression that you have put in tangible 
form. All our experts stress from the 
start that any artist who creates work 
they believe has value would be shrewd 
to familiarize themselves with basic 
copyright concepts. 

“It’s important,” says Kattwinkel, 
“because if you’re not aware of how 
copyright law works in this country, 
you can lose control of your work  
really easily, and other people can take 
it and do what they want with it … 
whether or not they give you credit or 
pay you for it.”

Thomas A. Crowell, Esq. is a 
partner at New York-based 
LaneCrowell LLP, an educator, and 
author of The Pocket Lawyer for 
Comic Book Creators. He also 
writes stories for Waxwork Comics.

Linda Joy Kattwinkel, Esq. is an 
attorney for San Francisco-based 
Owen, Wickersham & Erickson. 
Author of the Legalities column for 
AIGA San Francisco, she has been 
representing artists for more than 
25 years. She is also a visual artist.

Aaron Moss is chair of the litiga-
tion department at L.A.-based 
Greenberg Glusker and the 
founder of the Copyright Lately 
website and blog. He is also an 
amateur concert photographer.

THE EXPERTS



Why you should register for copyright 
protection: According to U.S. law, any 
person who creates something “fixed in 
any tangible medium of expression” 
automatically has copyright protection for 
that work. But registering it officially with 
the U.S. Copyright Office (copyright.gov) 
is an essential, cost-effective way to 
protect your work because it gives you 
added legal leverage.

“If you think your screenplay or your 
art is worth the cost, get a copyright 
registration straight away,” says Moss. 
Depending on the type of material 
being registered, basic fees can range 
from $45-$125.

Start the process now and then 
be patient. Apply for your copyright 
registration early—and wait until 
you have it before making your work 
public. This is a tough one to swallow, 
but the risks are too great. As a result 
of the 2019 Supreme Court decision 
in Fourth Estate Pub. Benefit Corp. 
v. Wall-Street.com, LLC, copyright 
holders must have their U.S. Copyright 
Office-issued registration certificate 
in hand before they can file a suit for 
copyright infringement.

Kattwinkel says that clients often dis-
regard this advice because they don’t 
want to wait months for the U.S. 
Copyright Office to process the applica-
tion. “The minute you put something 
online, it’s vulnerable to illicit copying,” 
she warns. “And it’s vulnerable world-
wide. Without a registration you have no 
bargaining power when you tell someone 
to stop infringing. If they know you can’t 
take them to court, they can ignore you.”

BEST PRACTICE TIPS
• Some online services—with URLs 

suspiciously close to the official 
copyright.gov—offer to register your 
copyrights for you for a premium. Don’t 
use them. Do it yourself. It’s simple. 

• While registering your screenplay with 
the Writers Guild documents authorship 
from a given date, it does not guarantee 

legal protection, so make sure to 
register with the U.S. Copyright Office. 

• Register your copyrights annually. 
One efficient approach is to put all your 
creative output for the year in a print 
or digital sketchbook and then register 
the entire book as a single work. 

WHAT YOU SHOULD KNOW BEFORE 
YOU PITCH ORIGINAL WORK
When you’ve created something specific 
to pitch a client that they may want to 
adopt, buy, or license from you, it’s not 
always easy to protect. Generally, the 
same legal concepts apply to literary and 
graphic works, but the hard truth is that 
it is much easier to find similarities in 
written works and thus much harder to 
protect them. Common elements are 
inevitable, and if broad ideas without 
detailed plot and characters—even if 
they’re unique—just aren’t protectable, 
pitching them without a contract exposes 
them to potential theft without recourse. 
“That’s a bitter pill to swallow for a lot of 
artists,” says Crowell. “The best way to 
protect yourself is to put your idea—your 
concept as fully as you can, either in a 
sketchbook or in a screenplay—and then 
register copyright to that work.”

Animation and visual artists naturally 
have greater protections because they’re 
presenting copyrightable expression, so 
infringements are easier to spot. Still, 
gray areas are legion. Your two greatest 
defenses are nondisclosure agreements 
and being sure to work only with credible 
people. Regarding NDAs, though, the big 
studios and networks will first require 
you to sign away your right to sue in 
exchange for allowing you to pitch, since 
it’s possible that they’re already working 
on something with similarity to your 
work. The thing you can control is being 
sure to pitch to only reputable people. 
“Anybody at any sort of high level … 
they’re relying on their reputation,” says 
Moss, “the reputation of the people 
they’re surrounding themselves with, and 
the copyright law, but nothing else.”
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CONSIDER USING 
WATERMARKS AND 
COPYRIGHT NOTICES
Placing watermarks and 
copyright notices on visual 
material seems to be falling out 
of favor, but some still attest to 
the usefulness, if only as a 
deterrent to those who believe 
they have a “right-click license.” 
Even though Google’s reverse 
image search and other software 
have become extremely  
effective at tracing stolen images, 
“when you include a copyright 
attribution watermark,” Crowell 
says, “the mere fact that 
somebody took the effort to 
remove copyright protection 
from your work gets them into 
far greater legal hot water.”

BEST PRACTICE TIP
Copyright notices are optional 
for works created after March 1, 
1989, but do it anyway. Put that 
© at the bottom of the page, or 
embed it with your metadata in 
your images, along with the year 
of publication, your name or the 
name of your company, and  
“all rights reserved.” Even if you 
don’t have a U.S. Copyright 
Office registration, there are 
provisions under the Digital 
Millennial Copyright Act (DMCA) 
that allow you to go after 
infringers who have removed 
that kind of copyright 
information from your file.
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BEST PRACTICE TIPS
• “If you have something that you think 

is particularly unique and valuable, keep 
it close to your vest until you’re in a 
position to find people who can actually 
help you bring it to market,” says Moss. 
“At the end of the day, there’s only so 
much you can do if people are sketchy.” 

• Don’t leave high-resolution digital 
copies with anybody, and don’t post 
beautiful high-res images online, 
because they are easily copyable and 
repurposed. Post low-res images, which 
at least won’t work for offline purposes.

CREATING FAN ART
It’s important to state outright two key 
points. 1) It is illegal to use someone’s 
copyrighted work in any way without 
their permission (unless it falls under fair 
use exceptions, see p.26). 2) A copyright 
holder can bring a suit against anyone 
who’s infringed on their copyright no 
matter how small the profits of the 
violator—even zero. That said, there are 
lots of reasons why copyright holders may 
allow, and even encourage, derivative 
works, or refrain from bringing down the 
legal hammer when their IP is used in 
others’ artwork.

For one thing, many aspiring artists 
draw from well-known existing characters 
to hone their chops, showcase their 
talent, and fill out their portfolio as an 
enticement to fans of the original work 
and potential employers. Some 
companies even require this, and there 

are plenty of examples of artists hired 
by these companies based on that 
derivative work. In addition, some 
artists may sanction the use of their IP 
to increase exposure to their characters 
and brand. But if your unlicensed art is 
successful enough that you are making 
bank, that copyright holder is going to 
come after you. 

“Most of where the tension arises—
and this is something that big media 
companies face all the time—is how do 

you draw the line between allowing 
something that is going to be good for 
your brand because you’re encouraging 
really interested fans to surround them-
selves with your IP versus [something 
that crosses] into a commercial area,” 
says Moss.

So yes, you can make unlicensed fan 
art, and even try to sell it. Some of it may 
even fall under fair use. For example, 
one-off works of fine art that utilize well-
known characters in a new context have 
a better fair use argument than mass-
produced T-shirts with well-known IP 
that is protected by both copyright and 
trademark. In the latter case, a company 
like DC or Warner Bros. could easily 
make you destroy all your product and 
pay damages. 
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“Most of where the tension arises is how do 
you draw the line between allowing something 

that is going to be good for your brand 
because you’re encouraging really interested 

fans to surround themselves with your IP 
versus [something that crosses] into a 

commercial area.” —Aaron Moss



BEST PRACTICE TIP
• Often creators who start from a place 

of wanting fans to have unobstructed 
access to their creative universe end up 
backpedaling once whole cottage 
industries of derivative work spring up 
on Etsy, eBay, and YouTube. While 
there’s no magic language to prevent 
this, and it doesn’t have the legal 
standing copyright registration does, 
Moss suggests placing a statement 
on whichever platforms showcase your 
work saying, “With regard to fan art 
and fan fiction, our policy is that we 

encourage our fan community to create 
derivative works that feature our IP for 
noncommercial purposes. However, this 
permission does not extend to using the 
IP for any sort of commercial purposes 
or monetization.”

WHAT IS FAIR USE? 
Fair use indicates circumstances where 
it is legal for someone to make use of 
another person’s creative work. These 
exceptions allow copyrighted work to be 
repurposed without permission, but 
“the first thing you need to know about 
fair use is: There are no bright-line 
rules,” says Crowell. “It is a fact-specific, 
case-specific inquiry.”

It’s important to understand that even 
if you have a good fair use argument 
when you make your Han Solo-Black 
Widow mashup, it doesn’t mean Disney 
won’t still sue you. At which point the 
court will consider four factors when   
 determining whether your usage 

           is legal under fair use laws:

Amount taken
How much of the original did you use? 
And did you take the “heart” of it or 
something less consequential?

Nature of the original work
What kind of work did you take from?  
Is it journalism/nonfiction or fiction? 
Works of fiction have more protections 
than news-related or informative material.

Purpose of the derivative piece
What did you do with the original IP? 
Did you add something new or use it in 

a parody, editorial context, your own 
fictional context, or for nonprofit or 
noncommercial purposes? Numerous 
factors influence this aspect of fair use. 

Effect on the market
Did your derivative work affect the 
market for the original? Is one now 
mistaken for the other? Has it impacted 
the value of the original work negatively 
because it’s competing in the same 
marketplace?

Crowell stresses that “transformative-
ness” is a key factor in fair use cases. 
“The court rewards creators for taking 
art, even if it’s without permission, and 
transforming it, recasting it, putting it 
in a context that was not the original 
context. The more you’re doing that, 
the more likely that it will be  
seen as fair use.  
When in doubt: 
transform.”

WORKS MADE FOR HIRE
Professional relationships that involve 
works made for hire fall into two 
categories, and who owns the copyright 
on the resulting work can vary depending 
on the context of the relationship.

Employer-Employee
This dynamic is seemingly straightforward: 
If the work you create is done as part of 
the scope of your employment, then your 
employer automatically owns it. In fact, the 
law treats that copyrighted material as if 
it were created by the employer, meaning 
the company does not even need to name 
or acknowledge your part in creating it. 

That said, pay very close attention to 
the precise contours of the scope of your 
employment agreement to determine 
whether anything you create falls out-
side of it and thus belongs to you as an 
individual artist. “For example,” says 
Moss, “if you have been hired to come up 
with ideas for new animated characters, 
the company has a pretty good argument 
that any character idea you come up with 
while employed will be owned by the 
company”—especially if you do it on 
company time or using company equip-
ment, supplies, or facilities. 

If you are hired to work specifically on 
the company’s preexisting properties, 
however, and not to develop new charac-
ters or properties, then the employer 
will likely not have any claim to any new 
characters you create on your own time. 
Keep in mind that there are nuances to 
all of this. In essence, the broader the 
scope of your employment, the more 
cautious you should be.

Independent Contractor
If an author or artist is hired to create 
something on a freelance basis, who owns 
the copyright depends on whether there 
has been an express written agreement 
commissioning the work as made for hire 
and that this work falls into one of nine 
statutory categories. With a valid contract 
of that type in place, the hiring party is 
considered the author and copyright 

“The court rewards creators for taking art, even 
if it’s without permission, and transforming  
it, recasting it, putting it in a context that  

was not the original context. The more 
you’re doing that, the more likely that  

it will be seen as fair use. When in doubt:  
transform.” —Thomas A. Crowell, Esq.
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holder of the work; without it, the creator 
retains copyright. There are nuances to 
this depending on whether the work was 
based on the hiring party’s IP and what 
either party does with the work afterward.

BEST PRACTICE TIPS
• It’s best to avoid using company 

equipment on the sly. This is one of 
the factors a court might review to 
determine whether an employee has a 
right to a creation.  

• Freelancers hired in California have 
an additional negotiating tool in that 
state law requires the hiring party to 
treat an independent contractor in a 
work made for hire situation as an 
employee and not a freelancer. If you 
want to retain copyright, you could try 
using this to pressure the hiring party 
to forego the work for hire agreement. 

• Depending on the type of project, when 
facing a work for hire demand from a 
potential client, consider making the 
fee for your work commensurate with 
the potential loss of copyright. Offer a 
choice between a full buy-out cost and 

a lower fee that includes an exclusive 
license for just a few years after which 
you regain copyright.

TAKING ACTION AGAINST 
INFRINGEMENT
If you believe your copyrighted work has 
been infringed upon and you want to act 
on it, your main options are a takedown 
notice, a cease-and-desist letter, and a 
lawsuit. “But you really have to think 
about not just your legal rights but how it 
looks in the court of public opinion,” says 
Moss. “What’s the PR backlash going to 
be? You want to make sure that you’re 
doing a cost-benefit analysis and seeing 
the big picture, because if you’re just 
starting out and you’ve got a burgeoning 
fanbase, you want to have those soldiers 
helping to spread the word for you.” 

BEST PRACTICE TIPS
• If you decide to send a cease-and-

desist letter, keep in mind that it can 
be immediately posted online. Use 
tempered, appreciative language that 
acknowledges the fan’s love of your 
IP while stressing that monetizing it in 
this way dilutes your copyrights and 

trademarks. “You’re just trying to 
make these people understand that 
there are two sides of this, and usually 
that works,” says Moss.  

• For cease-and-desist letters, it’s unwise 
to use a template you find online. 
These letters are most effective when 
they are tailored to the specific facts 
and laws at issue, so legal counsel is 
recommended. (See resources for 
volunteer arts attorneys.) 

• If your infringed material is posted on 
a third-party-uploaded platform, take 
advantage of the DMCA’s Notice-and-
Takedown System (copyright.gov/512/), 
which allows you to compel companies 
such as YouTube or Etsy to remove or 
block access to the disputed material 
quickly. This way you avoid direct 
contact with the offender and don’t 
risk coming off as aggressive or heavy-
handed. Even better, you do not need 
a copyright registration to engage the 
DMCA takedown process.  

This article is for informational purposes 
only and does not constitute legal advice. 

RESOURCES

THE COPYRIGHT MYTH PROJECT: 
https://copyrightlately.com/the-copyright-myth-project/

LINDA JOY KATTWINKEL, ESQ.’S LEGALITIES COLUMN: 
www.owe.com/resources/legalities/

VOLUNTEER LAWYERS FOR THE ARTS:  
https://law-arts.org/national-vla-directory
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